
TAX NOTES STATE, VOLUME 99, MARCH 29, 2021  1341

tax notes state
BOARD BRIEFS

Budget Pressures Created by COVID-19 Shortfalls

by Jéanne Rauch-Zender

A Global Perspective on State Tax and Fiscal 
Policy Responses to COVID-19

      Walter Hellerstein is 
the Distinguished 
Research Professor 
Emeritus and the Francis 
Shackelford Professor of 
Taxation Emeritus at the 
University of Georgia 
Law School and a 
visiting professor at the 
Vienna University of 
Economics and Business.

Just as the COVID-19 pandemic is a global 
phenomenon, so are the tax and fiscal challenges 
that it has spawned. Indeed, these global 
challenges have frequently been recognized on 
these pages.1 In addressing the question of how 
states should respond to these challenges, I 
thought it might be useful to briefly summarize 
the guidance provided at the global level 
regarding these challenges in the hope that it may 
contribute to the dialogue in the U.S. subnational 
context. In so doing, I abjure any claim to 
originality and recommend that those who find 

the following discussion informative consult the 
50-page OECD report “Tax and Fiscal Policy in 
Response to the Coronavirus Crisis: 
Strengthening Confidence and Resilience,” from 
which this Reader’s Digest version is drawn.

Recognition that the tax and fiscal policy 
responses to COVID-19 should be a phased 
process. Perhaps the overarching message from 
the OECD report is that the tax and fiscal policy 
responses to the pandemic should proceed in 
phases. The report identifies four broad policy 
phases:

• In Phase 1, the initial response, tax systems 
play a key role in quickly delivering 
financial support to businesses and 
households.

• In Phase 2, as containment and mitigation 
persist, broader and more sustained tax 
policy responses are required.

• In Phase 3, the recovery phase, fiscal 
stimulus may be needed to support 
investment and consumption.

• In Phase 4, once economies have recovered, 
attention should shift to consideration of 
more fundamental means of raising revenue 
to restore long-term fiscal sustainability and 
fund public investments.

Short-term measures. The OECD report 
identifies a number of “emergency, or initial” 
measures that countries have taken designed to 
cushion the immediate impact of the COVID-19 
crisis on businesses and households. For 
businesses, this often means providing liquidity to 
help them stay afloat. Such cash flow support has 
been implemented through both tax and nontax 
measures. The most common tax measure 
involves the deferral of tax payment obligations 
and the most common nontax measure involves 
loan guarantee schemes and, in some countries, 
interest-free loans and cash grants. For 
households, cash flow support has generally been 

In this installment of Board Briefs, Tax Notes 
State advisory board members discuss budget 
pressures created by COVID-19 shortfalls and 
how states will use tax policy to respond.

This article is intended for general 
information purposes only and does not and is 
not intended to constitute legal advice. The 
reader should consult with legal counsel to 
determine how laws or decisions discussed 
herein apply to the reader’s specific 
circumstances.

1
See, e.g., Monte Silver et al., “Displaced Employees and COVID-19: 

The New Tax Obligations,” Tax Notes State, Sept. 28, 2020, p. 1343.
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provided by direct transfers rather than transfers 
through the tax system, although such support 
has also included deferral or extended payment 
plans for households unable to make their tax 
payments. In addition, many countries have 
expanded access to paid sick leave and 
unemployment benefits.

Policy options and responses during the 
containment phase. The OECD guidance 
regarding the tax and fiscal responses during the 
containment phase focuses on extending or fine-
tuning the measures adopted during the initial 
phase, depending on the precise circumstances 
that jurisdictions are confronting. For example, 
for businesses, while deferral of tax liabilities and 
related measures to increase cash flow may have 
been effective, strong reduction in consumer and 
business demand may have exposed businesses to 
risks of insolvency despite the earlier liquidity 
support. In such cases, additional temporary 
modifications in the corporate income tax system 
may be appropriate through extended tax 
deferrals, expansion of loss carryback measures, 
and rate reductions. Protecting household income 
and employment remains essential during the 
containment phase, and tax policy should 
continue to focus on limiting hardship while 
anticipating the possibility of a rebound.

Policy options and responses during the 
recovery phase. During the recovery phase, 
jurisdictions are advised to reevaluate the short-
term measures adopted during the preceding 
phases and to focus on measures that will boost 
economic dynamism. At the same time, they are 
cautioned to avoid spikes in tax liabilities in 
conjunction with the removal of short-term 
measures (for example, by spreading tax 
payments over several years and ensuring that 
loss carryforward provisions are in place for 
corporate taxes). The central message is that 
containment and recovery policies can and should 
coexist and their interrelationship should be 
carefully monitored. The mix of containment and 
recovery-oriented messages should therefore 
remain closely aligned with the nature of the 
containment and mitigation measures in place. 
For example, in the event of partial relaxation, 
businesses that are still subject to the containment 
and mitigation measures travel, sports, or music 
industries) may need continued liquidity and a 

solvency support even while such measures are 
relaxed for other sectors.

Long-term policy options and responses. 
Finally, the OECD report focuses on the long-term 
tax and fiscal policy options in the aftermath of 
the crisis. While observing that it is too early to 
develop advice on tax policies for the longer term, 
it notes that the debate has already started. 
Indeed, once again2 one need look no further than 
these pages to witness the beginning of this 
debate.3

2
See id.

3
See Joe Crosby et al., “If It Feels Like Punishment, It’s Punishment,” 

Tax Notes State, Oct. 5, 2020, p. 37; and Dan R. Bucks et al., “Pragmatism 
Not ‘Punishment’: Why Some Should Pay More in a COVID-19 World,” 
Tax Notes State, July 27, 2020, p. 379.
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California Is Holding On
      Eric J. Coffill is senior 
counsel with Eversheds 
Sutherland (US) LLP in 
Sacramento, California.

      We are in the midst of 
the California budget for 
fiscal year 2020-2021, 
which began on July 1, 
2020. When that budget 
was first proposed by 
Gov. Gavin Newsom (D) 

back in January 2020, it was expected that 
California would end the fiscal year with $20.5 
billion in reserves. Then came COVID-19. By the 
time the budget was finalized in June 2020, 
California had moderated its expectations, but 
still ended up enacting a balanced (on paper) 
budget by July 1 with no direct tax increases. 
Instead, and to avoid a revenue shortfall, the 
Legislature temporarily limited the amount of 
allowable business credits, as specified, to $5 
million; and suspended net operating loss 
deductions for taxpayers with income (as 
specified) of $1 million or more (both changes 
effective for tax years beginning on or after 
January 1, 2020, and before January 1, 2023). The 
bad news was that the 2020-2021 budget assumed 
additional federal funding by October 15, 2020, 
and that did not happen. That bad news was 
offset with the good (and definitely unexpected) 
news that general fund revenue ran ahead of 
projections for the fiscal year, with personal 
income tax receipts and sales/use tax receipts far 
above forecasts. By December 2020, total 
collections for the 2020-2021 fiscal year were 
actually $13.8 billion, or 24 percent, ahead of 
budget expectations.

What about 2021? On January 8, Newsom 
released his proposed state budget for fiscal year 
2021-2022, which is due July 1. It is quite bullish 
on the economy and is nearly $25 billion larger 
than the prior year. The governor stated in a 
January news conference that no additional tax 
increases (corporate, personal, or wealth) are 
proposed as part of the budget. The 2020-2021 
budget estimated $8.6 billion of direct response 
costs for COVID-19, and the governor’s 2021-2022 
budget estimates an increase of that figure to $13 

billion. More recently, on February 17 the 
Legislature and Newsom agreed on, and the 
governor then promptly signed, a “Golden State 
Stimulus” package (S.B. 88), which includes a 
total of $5.7 million in one-time payments to 
residents, generally $600 to residents who 
qualified for the state earned income tax credit in 
2020, and $600 to low-income nonresidents who 
file their tax returns using a FEIN. (Californians 
will get $1,200 if they qualify for both payments.) 
Under a companion bill (S.B. 87), there will be $2 
billion available for grants of up to $25,000 to 
businesses with less than $2.5 million in gross 
annual revenue that have been harmed by the 
COVID-19 pandemic.

The California economic outlook and revenue 
forecasts are expected to continue to improve. 
Collections for January 2021 were $7.5 billion, 
which is 41 percent higher than anticipated. 
However, only time will tell what budget will be 
in place as of July 1. As we discovered in 2020, a 
lot can happen between January 1, when the 
budget is proposed, and July 1, when the fiscal 
year begins.

This rising tide needs to raise some boats more 
than others. The California unemployment rate is 
still much too high, and those figures fail to 
recognize many who have dropped out of the 
labor force. Tax lawyers may have survived, or 
even thrived, working from home. The same 
cannot be said for bartenders, barbers/stylists, 
farmworkers, anyone in the arts, and many, many 
other segments of the labor force.

The fact that our (Democratic) governor is not 
calling for tax increases as part of his budget does 
not necessarily mean our Legislature (albeit with 
both houses controlled by the Democrats) will not 
pursue tax increases. The legislative session is just 
getting underway, but the tax increase bill to 
watch so far in the session is A.B. 71, which seeks 
to raise $2.4 billion in homelessness funding. A.B. 
71 was amended January 12 to include, among 
other items, increasing the corporate tax rate from 
8.84 percent to 9.6 percent for corporations with 
over $5 million of taxable income, and taxing 50 
percent of global intangible low-taxed income 
and 40 percent of repatriated income for water’s-
edge taxpayers.

Over at the tax agencies, it is business as close 
to usual as possible under California’s COVID-19 
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restrictions. The Franchise Tax Board, Department 
of Tax and Fee Administration, Office of Tax 
Appeals, and Board of Equalization continue to 
conduct meetings and hearings on a remote basis, 
and the agencies are becoming far more adept at 
using video technology. The California agency 
having the most COVID-19 problems is the 
Employment Development Department, which is 
grappling with mind-boggling amounts of 
unemployment benefit fraud, perhaps as much as 
$2 billion, which is easily the largest taxpayer-
related fraud scheme in state history.

In sum, the California economy and budget 
seem to be holding up to COVID-19 far better than 
first expected, and far better than many states. 
Further, the official expectation is that most 
Californians will be vaccinated by summer. Better 
times are coming. Let’s hope it means better times 
for all.
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Strange Days Indeed
      Billy Hamilton is the 
deputy chancellor and 
CFO of the Texas A&M 
University System. 

In 2015 Hamilton led 
Texas Republican Gov. 
Greg Abbott’s Strike 
Force on the Health and 
Human Services 
Commission to complete 
a management analysis 

of the agency. Before that, Hamilton was the 
deputy comptroller for the Texas Office of the 
Comptroller of Public Accounts from 1990 until 
he retired in 2006. He is also a private consultant, 
advising on numerous state tax matters.

With the pandemic looming in the spring of 
last year, revenue forecasters began considering 
how it would impact their state economies and 
feared the worst. In the following months, 
revenue projections plummeted as estimators, 
many recalling the Great Recession, cranked 
down their estimates in line with a feared budget 
apocalypse this year.

Last July, the Urban-Brookings Tax Policy 
Center surveyed the states and found gloom and 
doom: “Revised forecast data from 27 states 
suggest tax revenues are expected to fall $34 
billion short of pre-COVID-19 forecasts in fiscal 
year 2020 and $80 billion short in fiscal year 2021. 
Based on the information from those 27 states, 
total tax revenue shortfalls for all 50 states will be 
roughly $75 billion in fiscal year 2020 and $125 
billion in fiscal year 2021.” Some analysts 
expected worse.

But a funny thing happened on the way to the 
apocalypse. We never arrived. Don’t get me 
wrong, the state fiscal situation isn’t great. States 
as different as New York and Wyoming face major 
challenges, but the problems haven’t reached the 
proportions imagined in the revenue estimators’ 
fever dreams of the pandemic’s early days.

There are several reasons for this. First, the 
pandemic didn’t devastate state economies like 
the Great Recession. People, being people, found 
ways around the restrictions. Online buying 
soared, takeout dining flourished, and businesses 
and individuals adapted to technology to make 
remote work a real alternative to office jobs.

Second, after the 2018 U.S. Supreme Court 
decision in South Dakota v. Wayfair Inc., states 
rushed (in the view of critics) to adopt remote 
sales taxes and later marketplace seller 
requirements. It’s a good thing they did because 
the surge in online buying during the pandemic 
helped prop up the tax, which was the hardest hit 
among major state and local revenue sources.

Third, the pandemic inconvenienced middle- 
and upper-income taxpayers but it didn’t 
devastate them. They didn’t lose their jobs; they 
worked remotely. The stock market remained 
surprisingly robust. Industries like restaurants, 
travel, and tourism suffered, but other sectors 
managed to limp along. By the same token, the 
crisis has devastated many lower-income 
individuals — people whose jobs were slashed or 
greatly limited by pandemic restrictions. That’s 
the tragedy of the pandemic, but it isn’t the story 
of state revenue collections because they make up 
only a small percentage of income and consumer 
spending.

Fourth, Congress provided two rounds of 
stimulus funding, which helped individuals and 
businesses weather the storm. Spending created 
by the stimulus was reflected in state revenue 
performance. State and local governments also 
benefited directly from a share of the federal 
assistance, which helped them manage pandemic 
costs. A third stimulus package will soon arrive, 
extending the aid, it’s hoped, until this mess ends.

Fifth, many states reacted to the grim early 
revenue forecasts and preemptively cut state 
spending last year. While this created problems — 
and will continue to be a sore spot in the years 
ahead — it prepared the way for leaner budgets 
this year. Many states also had the foresight to 
build up their rainy-day funds after the Great 
Recession, which helped blunt some of the budget 
impact this time.

So in the end, the early revenue forecasts 
were, understandably, overly pessimistic, and we 
now have arrived at a time when many states are 
announcing that, amazingly, the economy has 
done better than expected, and revenue forecasts 
are being raised. The New York Times recently cited 
a J.P. Morgan survey that called 2020 “virtually 
flat” with 2019, based on the 47 states that report 
their tax revenues every month. It also noted that 
Moody’s Analytics found that 31 states now had 
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enough cash to fully absorb the economic stress of 
the pandemic recession on their own.

Again, I’m not dismissing the pandemic’s 
impact on the states. For many states, recovery 
will take time, like some of my friends who have 
been slow to fully recover from COVID-19. But at 
least the pandemic didn’t put the states into 
intensive care. That’s what passes for good news 
in 2021. As John Lennon once mused: “Nobody 
told me there’d be days like these.” Strange days 
indeed.
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Time to Pull the Plug
      Helen Hecht is 
uniformity counsel for 
the Multistate Tax 
Commission.
      What should states 
do to respond to 
COVID-19-related 
budget pressures?
      Well, as it happens, 
there is an effective, 
bipartisan way to make 
the tax system fairer 

and collect a significant amount of additional 
revenue without raising taxes. It’s not a new or 
controversial idea. And I suspect you can guess 
what it is. Yet it gets very little attention.

Two former IRS commissioners, who served 
in Democratic and Republican administrations, 
recently summed it up, saying: “In 2019 the tax 
gap — taxes owed but not paid — was $574 
billion. That’s more than all the taxes paid by the 
lowest 90% of individual taxpayers.”4 They argue 
that if the IRS had the right resources, it could 
better assist taxpayers while also collecting an 
additional $1.4 trillion over 10 years, mostly from 
people in the upper brackets who don’t pay all the 
taxes they owe. States are in the same boat — 
facing both growing complexity and a growing 
tax gap that inevitably results when that 
complexity is exploited.

If you’re working for wages and living in a 
rented apartment, you can compute your income 
tax on the back of a napkin. And, in any case, that 
tax has been (over) withheld from you. And the 
same thing is true of other taxes. Homeowners 
with mortgages have their property tax withheld 
and seldom dispute that tax. Likewise, the sales 
tax you owe is added to your purchases. And if 
you own a small local business, you know that if 
you miss a tax reporting deadline, it won’t be long 
before you see a delinquency notice.

But if you’re a large or financially powerful 
entity or individual, things are very different. Tax 
won’t be withheld on significant amounts of your 

income. And it would take a lot of napkins to 
compute that tax. If you are a multistate business, 
you will probably dispute your property taxes at 
some point, often with the aid of experts. If you 
deal in new, innovative products, you may avoid 
sales tax by arguing that the products aren’t 
subject to tax — or if they are — they shouldn’t be. 
And if your income is from investments, not only 
can you try to use tax planning to lower your 
taxes, you can use it to make your reporting much 
less transparent. Nor are your taxes significantly 
more likely to be subject to IRS adjustment.5

Now let’s say that you are on neither end of 
the spectrum. You may have the worst of all 
worlds. Your taxes are often relatively 
complicated while you are also subject to greater 
scrutiny, as well as risks and costs that could 
easily overwhelm you.

Efficiency is not the problem. The federal cost 
per $100 of tax collected has declined significantly 
— from 52 cents in 1990 to 33 cents in 2019 — 
about a third. IRS staffing has declined by roughly 
the same amount.6 The efficiency gains reflect 
smarter technology. And technology is great if the 
issue is fairly simple — like the earned income tax 
credit. But even smart technology may not be a 
match for the complexity of, say, a high-wealth 
investor with offshore holdings. Likewise, 
technology can often create efficiencies in 
taxpayer assistance. But if you’re looking to talk to 
a live human, you’ll have to look elsewhere — and 
pay the associated costs.

Live human beings are what the IRS primarily 
needs. And again, the story is the same for state 
tax agencies. Because of increasing complexity in 
the tax system, and the need for someone to hold 
accountable, the No. 1 missing resource is human 
expertise. And the cause is simple — government 
jobs pay a fraction of what that same tax expertise 
will fetch in the private sector. But the solution is 
equally simple — state lawmakers and executives 
should commit more resources to hiring and 
keeping that expertise.

If the solution to shoring up the tax system is 
so obvious, and so fiscally lucrative, what keeps 

4
Fred Goldberg and Charles Rossotti, “Make Tax System Fairer, 

Easier for Taxpayers While Collecting $1.4 Trillion Owed but Not Paid,” 
Bloomberg Tax, Feb. 17, 2021. See also William J. Kambas, Eva Farkas-
DiNardo, and David H. Gershel, “The Focus of the IRS Global High-
Wealth Group,” Tax Notes Federal, Mar. 1, 2021, p. 1397.

5
Only about half of the total income tax assessments are for 

individual returns reporting over $100,000. See IRS, “2019 Data Book: 
October 1, 2018 to September 30, 2019,” at 45-46.

6
Id. at 74.
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politicians from adopting it? Maybe it’s the idea, 
so charmingly expressed by Grover Norquist, that 
government should be small enough, and weak 
enough, to “drown it in the bathtub.” (It’s ironic. 
When I ask my colleagues at state tax agencies 
around the country how they’re doing, they often 
tell me: It feels like I’m drowning.) Frankly, if we 
want a tax system that not only collects the taxes 
imposed, but also treats all taxpayers fairly, it’s 
time to pull the plug on that kind of thinking.

For more Tax Notes® State content, please visit www.taxnotes.com. 
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Pandemic Does Not Justify State Tax Increases
      George S. Isaacson is 
a senior partner at 
Brann & Isaacson in 
Maine, and represents 
multichannel marketers 
and electronic 
merchants throughout 
the United States in 
connection with state 
sales and use and 
income tax matters.

Just how bad is the budget crunch that states 
and localities are facing as a result of the 
pandemic? The answer is not as bad as many state 
officials originally predicted.

Dire warnings of revenue shortfalls in the 
range of $1 trillion have not materialized. 
Substantial federal aid to states and localities is 
one reason. To date those governments have 
received more than $360 billion in pandemic-
related relief, according to the Committee for a 
Responsible Federal Budget, and the president 
has proposed an additional $350 billion of direct 
relief to state and local governments, plus $130 
billion for public schools, and $30 billion for 
transit authorities.

A better-than-expected, albeit uneven, 
economic recovery has resulted in relatively 
stable tax receipts. According to the Bureau of 
Economic Analysis, total state and local revenue 
from April to December 2020 was flat compared 
with the preceding year.

My home state of Maine is a good example of 
the surprisingly strong flow of tax revenues 
despite the pandemic. With COVID-19 
restrictions shuttering many businesses and 
keeping consumers in their homes, things looked 
grim. But then the good news arrived. Sales tax 
revenue beat all estimates, with taxable sales up 
12.7 percent in January 2021 compared with 
January 2020. In addition, the state collected 29.4 
percent more than it had budgeted in corporate 
and individual income taxes. In fact, income tax 
revenue had its strongest performance since 2012.

Nationwide, by the end of 2020, tax revenue 
was up over 2 percent compared with the final 
quarter of 2019. When federal aid is added to the 
calculation, state and local governments actually 

had greater average receipts in 2020 than 2019. Of 
course, many states had increased expenditures in 
2020 due to COVID-19. Overall, however, 
spending on average rose by only 2 percent on a 
year-over-year basis.

Averages do not reflect substantial differences 
among the states. Nonetheless, when all is 
considered, there is not a strong case to be made 
for broad increases in state taxes due to the 
pandemic. States confront other long-term 
financial problems, however; not the least of 
which are massive funding gaps in connection 
with pension plans. COVID-19 has presented a 
pretext for new taxes, which are more likely 
related to non-pandemic fiscal challenges.

Taxing the wealthy is politically attractive in 
the age of coronavirus. New Jersey’s “millionaire’s 
tax” now begins at $1 million (previously it kicked 
in at $5 million). Millionaires comprise less than 3 
percent of the state’s taxpayers, but they already 
provide more than 40 percent of income tax 
revenue. Increasing tax rates on high-income 
taxpayers creates an incentive for them to move to 
states without a personal income tax, such as 
Florida and Texas. Relocation may seem a more 
attractive option post-pandemic now that remote 
working has become an accepted norm. Chasing 
away a major source of tax revenue is not a 
prescription for solving New Jersey’s fiscal woes.

Perhaps inspired by his Garden State 
neighbor to the south, New York Gov. Andrew 
Cuomo (D) has proposed raising taxes for the 
wealthiest New Yorkers to a top rate of 10.86 
percent, up from 8.82 percent. New York City 
residents would pay a ceiling rate of 14.7 percent 
in state and local taxes, the highest income tax rate 
in the nation.

In Arizona, voters approved a 3.5 percent tax 
surcharge on high-income taxpayers on top of the 
current top rate of 4.5 percent, bringing its new 
top rate to 8 percent. Other state legislatures are 
considering similar proposals.

The internet and digital services are also 
irresistible targets for new, increased, and 
expanded taxes. Maryland’s advertising services 
tax imposes a charge on the annual gross revenue 
of digital advertising services provided in 
Maryland, but rates are based on the worldwide 
gross revenue of advertising platforms — 
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economic activity that has nothing to do with 
Maryland.

Chicago’s cloud tax rate is now 9 percent, up 
from the 2020 rate of 7.25 percent. The cloud tax 
applies to nearly all cloud computing services and 
software-as-a-service provided to users 
physically located in Chicago. However, because 
multiple business users of purchased software are 
often located in various cities and states, and 
individual users may access and use software in 
their offices, at home, and while traveling, tying 
the tax to the location of the user is 
administratively impractical and arguably 
unconstitutional.

These are just a few examples of states and 
localities seizing upon the current crisis in an ill-
advised and opportunistic manner to increase 
taxes. The result is bad tax policy.
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Sophie’s Choices
      Janette M. Lohman 
is a partner in the St. 
Louis office of 
Thompson Coburn 
LLP.

      Missouri, my home 
state, has budget 
restraints that are 
tighter than a 19th 
century whalebone 
girdle.7 Those revenue-

raising restrictions, coupled with reduced 
Missouri and federal revenues tied to COVID-19, 
will give Gov. Mike Parson (R) and our General 
Assembly a rough row to hoe for fiscal 2022.

First, Missouri is a balanced budget state — 
our constitution requires our governor to present 
a budget to our General Assembly that equally 
balances revenues and expenditures and gives to 
him a constitutional mandate to enforce it 
(through painful withholds or otherwise) if the 
General Assembly tries to spend money that 
Missouri doesn’t have.

Second, Missourians hate taxes. To protect our 
taxpayers, our constitution imposes restraints on 
the General Assembly (and every other local 
taxing authority, for that matter), under which 
there can be no revenue collections above a certain 
level per jurisdiction without a vote of the people. 
These constitutional limitations are imposed by 
the infamous Hancock Amendment, which 
contains an excruciatingly painful formula tied to 
1980 revenue data, that is generally understood 
only by two really dweeby policy wonks buried in 
the Office of Administration. Given that Missouri 
is redder than a ripe July homegrown tomato, 
statewide tax increases, even in a time of severe 
crisis, are highly unlikely.

Third, Missourians don’t mind a little help 
from their friends in the government. 
Missourians, by a very slim margin, finally passed 
Medicaid expansion in a ballot initiative in 
August 2020, and anticipate, conservatively, that 
275,000 more Missourians will qualify for 
Medicaid under the expansion. Parson is as good 

as his word — he promised that if Missourians 
voted for the Medicaid expansion, he would fund 
it. In his budget presented to the General 
Assembly in January, the Medicaid expansion is 
fully funded, even though the likely 
underestimated costs will probably be 
exacerbated by coping with getting and 
distributing vaccines and the continuing other 
vicissitudes of COVID-19.

Fourth, although COVID-19 did not hit 
Missouri’s budget as hard as it hit many other 
states’ budgets, the pandemic did create an 
imbalance in reporting annual revenue 
collections. Although general revenue declined 
by 6.6 percent for fiscal 2020, that result was 
artificially created by moving the income tax 
filing deadlines from fiscal 2020 to fiscal 2021 (that 
is, from April to June), which effectively moved 
millions of income tax collections into fiscal 2021. 
That, of course, only sets the stage for a tough 
fiscal 2022, given that Missouri’s actual forecasted 
revenue increases for fiscal 2022 are modest.

Fifth and finally, while the budget report 
published by the Office of Administration doesn’t 
elaborate on this point, federal dollars available 
for our fiscal 2022 budget year have dropped by 
over $7 billion (yes, with a “b”). Even if this is 
somewhat offset by a projected $4 billion increase 
in general revenue and other nonfederal sources, 
that still leaves an enormous drop in the fiscal 
2022 budget — from $38 billion to Parson’s 
proposed and balanced budget of $34.1 billion.

So who are the winners and losers for fiscal 
2022? In large part, our lawmakers have no choice 
because only less than 6 percent, or $1.9 billion of 
the $34.1 billion budget, is discretionary. 
Accordingly, the sacrifices could be substantial. 
Under the governor’s proposal, the largest budget 
swings from fiscal 2021 to fiscal 2022 occur in a 
very few state departments.

The big winners, not surprisingly, are:
• Mental health. The governor is proposing 

an increase of half a billion dollars from all 
sources.

• Social services. The governor is proposing 
an increase of general revenue and federal 
funding of $1.78 billion.

The big losers, however, are:
• Elementary and secondary education. 

Although Parson requested another 
7
Mama Lohman does not make an appearance in this brief as she 

thought it was tacky and common to talk about money.
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increase of $69.5 million of general and 
other nonfederal revenues to be allocated to 
elementary and secondary education, 
federal funding is projected to drop by $1.9 
billion.

• Higher education. Although the governor 
requested another increase of $120 million 
in general revenue to restore prior budget 
cuts to higher education, federal and other 
nonfederal revenue is projected to drop by 
$368 million.

• Public safety. Although Parson requested 
another increase of $5.3 million of general 
and other nonfederal revenues to be 
allocated to public safety, federal funding is 
projected to drop by $1.26 billion.

Which is more important — providing for the 
welfare of Missouri’s poorest citizens or educating 
our youth and protecting the public? I wish the 
best of luck to Parson and the General Assembly, 
to the extent that they have discretion, of making 
these “Sophie’s choices” for fiscal 2022.
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Looking Ahead: How States May React to 
COVID-19 Budget Pressures

      Amy F. Nogid8 is 
counsel in Alston & 
Bird LLP’s New York 
office.
      Conventional 
wisdom might support 
the conclusion that this 
once-in-a-lifetime (I 
hope) pandemic would 
result in huge budget 
deficits and once-in-a-

lifetime innovative tax policy approaches to state 
budget pressures. Neither appears to be the case.

First, perhaps somewhat surprisingly, many 
states are not in the dire fiscal straits they might 
have predicted. There are winners and losers. 
While some states are indeed suffering, other 
states are posting tax revenue collections that not 
only exceeded expectations given COVID-19, but 
their tax takes exceeded those of pre-pandemic 
2019. Some states are even considering (drumroll 
please) tax cuts! Kudos to those states.

Second, while states that are seeking to plug 
budget deficits are generally looking to the old 
tried-and-true tax policy approaches — 
expanding or increasing sin taxes (for example, 
the legalization and taxation of recreational 
marijuana and sports betting) and imposing or 
increasing taxes targeting the wealthy (for 
example, imposing millionaire’s taxes, expanding 
the sales tax base, or taxing carried interest as 
ordinary income) — we are seeing innovation and 
reinvigoration of some taxes with dubious at best 
tax policy heritages. Finally, some states enacted 
or are considering enacting responsive taxes, their 
geneses being tied to federal tax provisions.

On the innovation side, taxes on digital 
advertising are beginning to crop up. Maryland 
recently enacted the nation’s first such tax, and it 
is already the subject of federal and state litigation 
challenging the statute’s constitutional validity on 
numerous grounds. Other states have proposed 
some iteration of Maryland’s tax or are 
considering versions of their own. Although such 

taxes are touted as an option to antitrust 
legislation to rein in large digital platform 
companies such as Google and Facebook, it will 
be interesting to see whether states will remove 
such taxes from their repertoires if Congress takes 
corrective action. Perhaps due to the vibrancy of 
the stock market during the pandemic, new taxes 
focused on financial transactions are also being 
proposed.

On the reinvigoration side, taxes that should 
have remained historical curiosities are again 
rearing their heads. For example, New York state 
is proposing to revitalize its stock transfer tax, a 
move that has the New York Stock Exchange 
threatening to move out of the state. That tax, 
which requires actual stamps be affixed to select 
documents such as stock certificates and bills or 
memoranda of sale (how quaint), has long been 
neutered by providing for a 100 percent rebate of 
the tax, a rebate the state is now proposing to 
repeal. Another example is the continued 
expansion of gross receipts taxes. Those taxes, 
which have a deleterious impact on companies 
that operate at a loss or at slim profit margins 
(familiar situations for companies operating 
during the pandemic), are uniformly vilified by 
economists. New York City’s corporate tax on 
gross receipts was wisely supplanted with a tax 
based on net income back in 1966, yet state after 
state (think Ohio, Nevada, Texas, and Oregon) 
have chosen to adopt them, and other states are 
still considering their imposition.

Finally, in the responsive bucket, are the taxes 
on passthrough entities to avoid the limitations on 
the federal income tax deductibility of state and 
local taxes. After the IRS issued Notice 2020-75,9 
which blessed the deductibility of taxes paid by 
passthrough entities and the ability of partners 
and members to credit such taxes against their 
personal income tax liabilities, such taxes gained 
traction. Although hailed by some taxpayers who 
can now benefit from the imposition of entity-
level taxes, once a tax becomes law it may be hard 
to put the genie back in the bottle if the SALT 
deduction limitation is substantially increased or 
lifted.

8
The views expressed here are mine and mine alone and should not 

be attributed to Alston & Bird LLP or any of its clients.
9
2020-49 IRB 1453.
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One can hope the states won’t use the 
COVID-19 crisis as an excuse to further burden 
taxpayers. That brings to mind the Beatles’ lyrics 
in the song “Taxman,” which is so dear to tax 
practitioners and should serve as a reminder to 
legislatures to rein in their quests to increase tax 
revenue: “If you drive a car, I’ll tax the street. If 
you try to sit, I’ll tax your seat. If you get too cold, 
I’ll tax the heat. If you take a walk, I’ll tax your 
feet.” Good tax policy recognizes that excessive 
taxes should be avoided, and that fundamental 
precept remains true even during a once-in-a-
lifetime pandemic.
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New York’s Tax Policy: Raising Rates?
      Timothy P. Noonan 
is a partner in the 
Buffalo and New York 
City offices of Hodgson 
Russ LLP.

      New York state is 
projected to have a 
$13.3 billion budget 
deficit and estimates a 
$61 billion decline in 
revenue through 2024 

as a direct consequence of the COVID-19 
pandemic.10 So New York’s policymakers face a 
real quandary, trying to balance the need for more 
revenue against the deleterious impact that higher 
taxes could have on economic recovery. And so 
far, as I’ve been chronicling in a running series of 
blog posts, there seems to be little balance at all; 
New York is increasingly looking to new taxes 
and higher rates on high earners and businesses 
as a way to mitigate the budget deficit.11 There 
have been several proposals both by the 
governor’s office and legislators to raise tax rates 
on New Yorkers, who are already subject to the 
nation’s second-highest tax burdens on 
individuals and fourth-highest burdens on 
businesses.12

For example, in January Gov. Cuomo released 
his proposed 2021 budget and, as expected, it 
included higher personal income tax rates for 
high-income taxpayers.13 This “temporary 
surcharge” (which sounds better than a “tax,” 
right?) is imposed on taxpayers with New York 
taxable income over $5 million and would go into 
effect for tax years 2021 through 2023, and run as 
a 2 percent increase to what already is one of the 
highest rates in the nation. He has also proposed 
to pause the phase-in of the middle-class tax cut, 

which began in 2018 and was scheduled to fully 
phase in by 2025.

But we’re seeing even more action from the 
Legislature. Take A.B. 3152. Effective January 1, 
2022, this bill would impose a surcharge on 
taxpayers in an amount equal to the difference 
between the federal ordinary income tax rate and 
the federal capital gains tax rate for such 
individuals. The justification to the bill expressly 
states the intent behind it is to provide “needed 
revenue through the taxation of investment 
income from high earners.” Also, S.B. 8277, 
referred to as the Billionaire Mark-to-Market Tax 
Act, would impose a mark-to-market taxation of 
capital gains income, meaning the state would tax 
unrealized capital gains on assets that have 
increased in value.14 This tax would directly 
impact New York’s financial sector and investor 
class, which is already a highly mobile group of 
taxpayers who we are seeing leave New York. 
Last but not least, the stock transfer tax, proposed 
in S.B. 6203, would repeal the 100 percent rebate 
for the stock transfer tax and impose rates of up to 
5 cents per share.15 Intended to raise over $13 
billion on an annual basis, the stock transfer tax 
might not even raise revenue for the state at all 
(and could even reduce other sources of tax 
collections) by causing stock exchanges and 
financial service providers to relocate outside 
New York.16

In the past, similar legislation has been 
proposed and subsequently failed. However, the 
desperation to close the budget deficit might 
create enough momentum to get some of these 
wild proposals passed. But the governor and the 
legislators better be careful. Currently in New 
York, 188,000 taxpayers (the top 2 percent of 
earners) pay over 50 percent of taxes.17 And as I’ve 
chronicled in these pages just recently, high-
income taxpayers are already flooding out of New 
York as it is.18 How many of those 188,000 
taxpayers have left, just because of 

10
New York State Division of the Budget, “New York State Division 

of the Budget Announces Release of the FY 2021 Enacted State Budget 
Financial Plan” (Apr. 25, 2020).

11
See, e.g., Timothy P. Noonan, Ariele R. Doolittle, and Katherine M. 

Piazza, “New York Legislative Tracker: February 12, 2021,” Noonan’s 
Notes Blog (Feb. 12. 2021).

12
Jared Walczak, “Taxes and New York’s Fiscal Crisis: Evaluating 

Revenue Proposals to Close the State’s Budget Gap,” Tax Foundation 
(Dec. 8, 2020).

13
New York State Division of the Budget, FY 2022 Executive Budget 

Legislation.

14
See Walczak, supra note 12.

15
Noonan, Doolittle, and Piazza, “New York Legislative Tracker: 

January 14, 2021,” Noonan’s Notes Blog (Jan. 14, 2021).
16

See Walczak, supra note 12.
17

Jimmy Vielkind, “New York City Top Earners Face Highest Income 
Tax in U.S. Under Cuomo Proposal,” The Wall Street Journal, Jan. 19, 2021.

18
See, e.g., Noonan and Emma M. Savino, “COVID-19: The Year of the 

Great Migration,” Tax Notes State, Mar. 1, 2021, p. 897.
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COVID-19-related issues, and how many more 
will leave if rates go up on top of all that? Indeed, 
as outlined recently by the Tax Foundation in a 
report on New York’s budget woes, the issue isn’t 
whether these taxpayers have the ability to pay 
higher taxes; they most certainly do. The issue is 
that these taxpayers most definitely have the 
ability to not pay New York taxes, simply by 
heading south to Florida, or moving their 
businesses, or both.19 So there’s no doubt that there 
is a delicate balance, but if we want the Empire 
State to retain its position as one of the world’s 
economic powerhouses, it’s a balance our leaders 
cannot afford to get wrong in 2021.

19
See Walczak, supra note 12.
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Responding to the Pandemic: A Case Study
      Richard D. Pomp is 
the Alva P. Loiselle 
Professor of Law at the 
University of 
Connecticut School of 
Law.

      Connecticut could 
have been a poster 
child in the recession 
and financial 
meltdown starting in 

2007. It was one of the first states to be affected 
and one of the last to rebound. This time the state 
has caught a break. The stock market’s resiliency, 
now at pre-pandemic levels, has meant increased 
dividends and capital gains generating robust 
income taxes, unsurprising for a state that has 
one of the highest per capita incomes in the 
country.

Ironically, the hollowing out of New York City 
has also been a windfall, as those who left — often 
the wealthy — flocked to Connecticut. They 
realized that the view of Central Park from their 
penthouses along Fifth Avenue could be 
replicated, albeit on a smaller scale, from the 
backyards of their new spacious Connecticut 
homes. They traded in their views of the Hudson 
or East rivers with that of the Atlantic or Long 
Island Sound.20 They brought their income tax 
bases with them, and generated sales taxes as the 
purchase of new homes often does, through 
secondary and tertiary purchases of furniture and 
appliances, snowblowers and lawnmowers, trees 
and shrubs, windows and shades, and the like.

Connecticut has benefited from higher-than-
anticipated tax revenues, both income and sales, 
which have gone a long way to eliminating its 
short-term budget deficit. And quite amazingly, 
Connecticut generated a $3 billion rainy-day 
fund.21

Three tugs of war now exist between Gov. Ned 
Lamont (D) and his Democratic legislature. First, 
the rainy-day fund. Some within his party wants 
to devote the fund to pandemic tax relief — the 
governor does not.22 His view is that things may 
get worse, and then we will really need it.23 His 
worst case: another shutdown, another surge of 
the virus or its mutations, more unemployment, a 
loss of health care and child care, and a 
breakdown in the will to do what is needed to 
break the back of the pandemic. He may be aided 
by the provision in the stimulus plan that 
precludes states from using the revenue to finance 
tax cuts.

The cynical view is that the governor wants 
the rainy-day fund intact in case he runs for a 
second term, which he once hinted that he would 
not do. But he is riding high on his handling of 
the pandemic with strong approval ratings, and 
the fund would be useful to cushion cuts in 
spending, or even a source of tax cuts during an 
election.

Second, who will control the billions 
Connecticut will receive from the federal stimulus 
plan?24 The legislature wants a seat at the table.

Third, the governor is a true believer that 
increasing taxes on the wealthy would be bad for 
the state and even force people to leave 
Connecticut,25 contrary to the evidence. But that 
evidence is built around macro data; if only a few 
of the ultra-wealthy in Connecticut were to leave, 
they would dent the income tax. The governor can 
be expected to resist existing calls for a special 
surcharge on capital gains, proposals to raise the 
top individual and corporate tax rates, a state 
surcharge on residences above a certain value, 
and an increase in the estate tax.

For now, no one is willing to talk seriously 
about the 900-pound elephant in the room — $90 
billion in debt, including unfunded pension 

20
In 2020 Connecticut saw the most purchased homes in 15 years. 

Joseph De Avila, “Connecticut’s Housing Market Hit New High in 2020, 
Report Says,” The Wall Street Journal, Feb. 2, 2021. A report found that, in 
2020, nearly 30 percent of buyers who purchased homes priced over 
$750,000 previously resided in New York and another 24 percent came 
from other parts of the United States. Connecticut 2020 Market Report 
Summary, Berkshire Hathaway HomeServices: New England Properties.

21
Keith M. Phaneuf, “Big Variables Cloud Upcoming CT Budget 

Debate,” CT Mirror, Feb. 9, 2021.

22
Id.

23
Id.

24
Alex Putterman, “Federal Stimulus Bill Will Bring Billions to 

Connecticut Cities and Towns. Here Is What to Know,” Hartford Courant, 
Mar. 11, 2021.

25
See Phaneuf, “Are Lamont and His Fellow Democrats Headed for a 

Showdown Over Tax Reform?” CT Mirror, Dec. 22, 2020; and De Avila, 
“Connecticut Governor Defends Refusal to Increase Taxes on Wealthy,” 
The Wall Street Journal, Feb. 21, 2021.

For more Tax Notes® State content, please visit www.taxnotes.com. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  

©
 2021 Tax Analysts. All rights reserved. Tax Analysts does not claim

 copyright in any public dom
ain or third party content.



BOARD BRIEFS

1358  TAX NOTES STATE, VOLUME 99, MARCH 29, 2021

liabilities.26 About 25 percent of the fixed-cost 
budget services this — one of the highest 
percentages in the country.27 The debt is lamented 
by all, but the hand wringing is more posturing 
without any serious attempt at reform. The debt 
continues to grow like a cancerous tumor, and if 
left unaddressed, will have the same inevitable 
deadly effects.

So, what is the land of steady habits doing to 
cope? Of all the threadbare ideas for dealing with 
the pandemic, the governor has proposed yet 
another tax amnesty.28 This will be the state’s 
seventh since 1990.29 This latest amnesty would 
wave penalties and cap interest at 3 percent over 
the next two fiscal years.30 The estimates are for no 
more than $40 million per year.31

Amnesties are becoming a joke to the point 
that accountants are advising their clients to just 
wait for the next one. But this time may be 
different. For amnesties to work well, taxpayers 
must fear that a tax department will be coming at 
them if they don’t grab this one, last safety line. 
Taxpayers must be convinced “that the times, 
they are a-changin.” The state claims it is in the 
midst of overhauling its analytics division to use 
enhanced technology for better auditing. The 
question is whether taxpayers will assess this as 
a credible threat.

Next up is gambling. In a deal negotiated in 
the 1990s by then-Gov. Lowell Weicker (ACP), the 
Mashantucket Pequots and the Mohegan tribal 
nations have exclusive gaming rights in 
Connecticut in exchange for the state taking a 25 
percent cut of the slots revenue.32 That deal has 
generated more than $8 billion to the state since its 
inception.33

Lamont now wants to expand gambling. He 
reached an agreement with the Mohegan tribe, 
owner of Mohegan Sun casino, to allow it to offer 
sports betting and online gambling.34 The state 
wants a 13.75 percent tax on sports bets placed 
with the casino, whether online or in person, and 
a 20 percent tax on the rest of the tribe’s newly 
expanded powers.35 The Mohegans are said to 
have agreed to this — nothing in writing — and 
the Mashantucket Pequots, the other major tribe, 
is in separate negotiations.36 Unclear if either tribe 
has a most favored nations clause.

Another wild card is possible litigation by 
Sportech,37 a licensed vendor of off-track betting, 
arguing that sports betting is not a casino game.38 
Both tribes have always argued that only they 
could operate sports betting.39 And just to 
complicate things a bit more, the Connecticut 
Lottery would now have the right to offer sports 
betting at new facilities in Bridgeport and 
Hartford, as well as online.40

The fairness of further picking the pockets of 
those who are bad at math, as the saying goes,41 is 
questionable, if not immoral, especially when the 
governor will not increase taxes on the wealthy.

Visiting a casino illustrates that smoking and 
gambling go together. So why not legalize 
recreational marijuana? What faster way to get 
gamblers to lose more money, more quickly? 
Under a Senate bill cannabis possession of up to 
1.5 ounces will be permitted for those age 21 and 
older.42 Right now, this potential tax base drives to 
neighboring states that have legalized it; we 
might as well keep these purchases at home 
where they can be taxed. As long as marijuana is 
illegal federally, however, financing for local 

26
Connecticut Office of Policy and Management Fiscal 

Accountability Report: Fiscal Years 2021-2024.
27

Connecticut General Assembly: Office of Fiscal Analysis, Fiscal 
Accountability Report: FY 21-FY 24.

28
Phaneuf, “Lamont’s Budget Offers Another Round of Tax 

Amnesty,” CT Mirror, Mar. 2, 2021.
29

Id.
30

Id.
31

Id.
32

See Duke Chen, “Research Report: Connecticut Tribal Gaming 
Timeline,” Office of Legislative Research, 2018-R-0256 (Dec. 10, 2018).

33
See Connecticut Department of Consumer Protection, Gaming 

Revenue and Statistics: Statistics for General Fund.

34
“Connecticut Reaches Deal With Mohegan Tribe to Allow Sports 

Betting, Online Gaming,” NBC Connecticut, Mar. 2, 2021.
35

Id.
36

Id.
37

Matt Pilon, “Sportech Leader Taylor ‘Exasperated’ by Lamont’s 
Sports-Betting Deal,” Hartford Business Journal, Mar. 3, 2021.

38
See Matthew Waters, “Mohegan, Connecticut Gov. Lamont Reach 

Sports Betting Agreement,” Legal Sports Report, Mar. 3, 2021; Mark 
Pazniokas, “Mohegans Agree to Sharing Sports Betting With CT 
Lottery,” CT Mirror, Mar. 2, 2021.

39
Id.

40
Id.

41
Ambrose Bierce quotes, Goodreads: “Lottery: A tax on people who 

are bad at math.”
42

S.B. 888 (2021).
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entrepreneurs who want to enter the business 
remains a problem.

The dismal history of useless tax incentives is 
being repeated.43 The state waived sales taxes for 
20 years for any data center that invests $200 
million in the state.44 Or just $50 million if the 
facility is within a state-designated enterprise 
zone.45 It will be extended to 30 years if a $400 
million investment is made, or if a $200 million 
investment is made in an enterprise zone.46 The 
exemption is needed, so its supporters claim, 
because the industry must continually update its 
equipment to remain competitive,47 a statement 
that would describe many others. And there is no 
study showing these incentives will pay for 
themselves — almost all do not.

As part of the deal, Connecticut would also 
waive its right to impose a financial transactions 
tax, like what was proposed by New York and 
New Jersey.48 Given the weaknesses in those taxes, 
it would be foolish for Connecticut to even think 
of adopting something similar.

These data centers are looked at as the 
industry of the future, rather than the fad du jour. 
The deal should be viewed as another misguided 
waste of money. The bill authorizes the 
municipalities where these data centers would be 
located to negotiate “host municipality fee 
agreements.”49 The state is not content to engage 
in “beggar thy neighbor” policies with 
neighboring states; now the municipalities are 
invited to do so with each other.

The governor said, “Connecticut needs to get 
in the game and bring this industry to our state.”50 
But 11 data centers in Connecticut came without 
any incentives. Apparently, it is a game not worth 

playing. The delicious irony is that a bill that 
would have the state join an interstate compact to 
phase out corporate giveaways will also be 
coming up for hearings.51

Rolling along.The governor could not get the 
Legislature to buy into his proposal on tolls, and 
so he is back with an unconstitutional 
alternative. He wants a highway usage fee on 
large trucks that pass through the state.52 Has no 
one heard of the commerce clause’s 
nondiscrimination requirement?

Finally, the governor just signed a bill to 
protect workers from double taxation by giving a 
credit for income taxes paid to states like 
Massachusetts, which is being sued by New 
Hampshire, for asserting nexus over nonresidents 
who used to work in Massachusetts but cannot do 
so because of the pandemic.53 Also covered would 
be New York under its convenience of the 
employer doctrine.

Exactly what the Connecticut bill does is 
unclear. The existing credit is administered by 
the Connecticut taxpayer attaching a copy of the 
tax return from the other state showing the 
amount of income tax paid there. Whether that 
state has acted unconstitutionally is not apparent 
from its tax return so that a credit is typically 
forthcoming. This new law is “full of sound and 
fury, signifying nothing.”54

In that same vein is a tax on digital 
advertising based on Maryland’s defective law, 
which should be tied up in the courts for years.55 
Maryland knew all about the defects in its tax 
when it was just a proposal,56 and yet chose to 
ignore them. A big splash to be sure, but 
Maryland’s tax will drown under years of 
litigation and eventually be struck down. 
Connecticut picked a lousy role model, although 

43
Richard D. Pomp, “Responding to COVID: How to Deal With 

Nearly $100 Billion in Wasted Incentives,” Tax Notes State, June 22, 2020, 
p. 1424.

44
“Gov. Lamont’s Incentive Package for Data Centers Approved by 

CT Legislature,” News 12 Connecticut, Mar. 1, 2021; and H.B. 6514 
(2021).

45
Id.

46
Id.

47
Erica Moser, “Connecticut Tax Break Bill Aims to Entice Data 

Centers,” Government Technology, Mar. 2, 2021.
48

H.B. 6514 (2021).
49

Id.
50

Luther Turmelle, “‘Backbone of the Digital Age’: Lawmakers 
Advance Legislation to Promote New Data Centers in Connecticut,” New 
Haven Register, Feb. 26, 2021.

51
H.B. 6176 (2021).

52
Phaneuf, “Lamont’s Budget Keeps Transportation Program Afloat 

Through 2026 With New Truck Fee,” CT Mirror, Feb. 10, 2021.
53

Ashlea Ebeling, “Connecticut Spares 110,000 COVID-19 
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it has time to cure the defects in the Maryland 
legislation. 

And so, Connecticut muddles along for now, 
letting a crisis go to waste when it could have 
been a catalyst for real reform.57 The billions 
Connecticut will shortly receive from Congress 
under the stimulus plan will certainly take 
pressure off the parties to act nobly. And the 
cancer that is the debt will continue growing.

57
Pomp, “Never Let a Good Crisis Go to Waste,” Tax Notes State, Dec. 

21, 2020, p. 1274.
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State and Local Tax Policy in a COVID-19 World
      Marilyn A. Wethekam 
is a partner with 
Horwood Marcus & 
Berk Chtd. and co-chairs 
the firm’s multistate 
SALT practice.

      2020 began on an 
optimistic note. The 
economy, in several 
sectors, was thriving. 
States over the last 

couple of years had seen continued revenue 
growth and even in some cases were experiencing 
a surplus for the first time in several years. All of 
the optimism for economic growth and increased 
revenue came to an abrupt halt in late first quarter 
2020 with the onset of COVID-19. The initial 
revenue predictions were dire as portions of the 
economy were effectively shut down.

Thankfully, the revenue decline has not been 
as severe as initially predicted and even a handful 
of states are seeing revenues exceed their initial 
expectations. While there may be a few bright 
spots, the majority of states are forecasting 
double-digit percentage declines in revenue for 
fiscal 2021. The revenue decline is only one of the 
issues states are facing. State and local 
governments are on the front lines, bearing the 
increased costs of the healthcare, social services, 
and educational needs that are a result of COVID-
19. These additional expenses have required both 
the states and, more importantly, local 
jurisdictions to shift their limited revenue 
resources to address these expenses. While the 
federal government may provide some additional 
financial relief, the question is the impact all of 
this will have on both long-term and short-term 
tax policy at both the state and local level.

As we move into the legislative season, states 
are grappling with what, if any, tax changes will 
be required to fill immediate revenue needs and 
provide a sustained future revenue stream. The 
Coronavirus Aid, Relief, and Economic Security 
Act (P.L. 116-136) is intended to stimulate the 
economy by providing tax relief to businesses in 
the form of NOL changes, increasing the 
deduction for interest expenses, expensing capital 
assets, as well as clarifying the tax treatment of 

Paycheck Protection Program loans. For those 
states that automatically adopt the provisions of 
the Internal Revenue Code these business 
incentives have a direct impact on corporate 
income tax revenue. As a result, from a short-term 
revenue perspective states may take a step back 
and evaluate decoupling from provisions of the 
CARES Act. Similarly, that analysis may also 
include a reevaluation of the states’ conformity 
with some provisions of the Tax Cuts and Jobs 
Act.

Other long-term policy considerations may be 
to impose an entity-level income tax on 
flowthrough entities or a shift to a combined 
reporting regime for separate-return states. It is 
important to note that policy considerations 
surrounding the generation of additional revenue 
should be balanced with economic development 
needs. Therefore, it may also make sense to not 
exclusively focus on changes that are directly 
aimed at increased revenue, but rather to also 
evaluate restructuring the corporate income tax 
by taking into consideration the changes in 
existing business models that have resulted from 
COVID-19. Thereby, adopting provisions that 
would both generate revenue and expand the 
economy in general.

Fortunately, the decline in sales tax revenues 
was not as sharp as predicted. Rather, there 
appears to have been a shift in the source during 
the pandemic of those revenues as a result of the 
increase in online buying. States will continue to 
rely on excise taxes, particularly sales taxes, to 
provide the revenues needed to plug the budget 
holes that have resulted from COVID-19. Taxing 
traditional services is not a new concept. 
However, revenue needs and policy 
considerations may require the expansion of the 
sales tax base to capture new business models. 
There are several current proposals to expand the 
tax base to include digital services such as digital 
advertising or data collection. Whether 
expanding the sales tax base to encompass these 
types of activities will withstand a legal challenge 
remains to be seen. In the short term those legal 
challenges may not silence the policy discussions 
surrounding the expansion of the tax base. 
Nontraditional excise taxes are also providing 
new revenue streams. For example, online sports 
betting is now legal in more than 50 percent of the 
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states. The taxes imposed on sports betting 
provide a new revenue stream for both state and 
local jurisdictions. Similarly, the legalization of 
recreational marijuana has created an entirely 
new opportunity to generate revenue both at the 
state and local level.

Finally, one cannot lose sight of the impact 
COVID-19 has had on local tax revenues. 
Revenues from hotel occupancy taxes, 
amusement taxes, and parking taxes, to name just 
a few, have dwindled because of the various 
mandated shutdowns. As with the states, local 
government expenses have risen because of the 
need to address healthcare issues, social service, 
and education needs. Local jurisdictions may also 
be constrained by state laws that limit the type of 
taxes that may be enacted. Local jurisdictions that 
are constrained may seek to increase fees that are 
charged for services or impose new fees under the 
guise that they are not taxes. Those jurisdictions 
that have home rule authority may explore 
expanding existing tax bases to capture such 
items as streaming services under the amusement 
tax or expand local sales taxes to apply to cloud 
products. In all cases, one thing is for certain: 
Taxpayers are likely to see an increased 
enforcement effort at both the state and local level.
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What Is the Long-Term Cost of COVID-19? 
(And How Will State Government Pay for It?)

     Kathleen K. Wright is 
the director of the SALT 
program in the School 
of Taxation at Golden 
Gate University, San 
Francisco. She 
frequently presents 
seminars on SALT 
issues for the California 
CPA Education 
Foundation.

As we begin to see the light at the end of the 
COVID-19 tunnel, we try to take stock of the cost 
of this devastating crisis and consider how to get 
society and the economy back to where it was. It 
does not appear that the full financial impact of 
the pandemic has shown up in California’s 
numbers yet (except for unemployment claims). 
Most think the worst is yet to come.

Gov. Newsom’s 2021-2022 budget (released in 
January) was not that bad. In fact, the budget 
reported a windfall of approximately $15 billion 
largely due to California’s revenue collections, 
which have increased despite the pandemic 
because the state’s tax code relies on wealthy 
earners who have been less affected. The windfall 
is bolstered by a reserve balance that ends the 
upcoming fiscal year at approximately $18 billion. 
As a result, California is not forecasting a tax 
increase (at odds with several other states), and 
has accelerated short-term spending focused on 
providing immediate relief to those affected by 
the pandemic, as illustrated by Senate bills 87 and 
88. S.B. 87 codifies and provides an additional $2 
billion to continue the California Relief Program 
(established by Executive Order E 20/21-182), 
which provides grants of up to $25,000 to small 
businesses (gross revenues of more than $1,000 
and less than $2.5 million). For California 
purposes the grants are not taxable (although they 
are taxable at the federal level).

S.B. 88 provides a one-time stimulus payment 
of either $600 or $1,200 for families with qualified 
children or families with qualifying children 
using an individual taxpayer identification 
number and have income of $75,000 or less. The 
program also includes taxpayers who receive 

benefits under CalWorks, Supplemental Security 
Income/State Supplementary Payment, or the 
cash assistance program for aged, blind, and 
disabled legal immigrants.

This round of legislation does not include a 
provision that would allow businesses to claim a 
deduction for expenses paid with PPP loan 
proceeds. This provision is still being debated in 
the Legislature.

Congress is also in the midst of enacting 
another massive relief bill (President Biden’s 
American Rescue Plan) largely focused on 
individuals (stimulus payments and increased 
unemployment benefits through August). The bill 
does include some business incentives, including 
$25 billion in grants for restaurants and bars that 
have lost revenue because of the pandemic; $15 
billion in funds for Economic Injury Disaster Loan 
Advance grants of up to $10,000 per business; an 
additional $7 billion of funding for PPP loans; and 
expanded eligibility for nonprofits and digital 
media companies.

Neither the state nor the federal government 
has addressed the issue of the cost of 
unemployment caused by significant layoffs due 
largely to business closures. The cost of the issue 
should be borne by government (federal and 
state) and must include job training to provide a 
pathway out of unemployment for those who are 
stuck in this quagmire.

Problem in need of a long-term solution — 
unemployment claims. To date the largest 
COVID-19-related expenditure in California must 
be the dramatic increase in claims for 
unemployment. According to the latest 
Employment Development Department (EDD) 
unemployment insurance (UI) fund forecast, 
unemployment levels in 2019 averaged 801,000. 
EDD projects that unemployment claims (made 
by workers covered under regular UI) will reach 
3.5 million in 2020 and 3.4 million in 2021.

In 2019 the UI regular benefit payments 
covered by the UI fund were $5.1 billion. The UI 
regular benefit payments are estimated to total 
$30.6 billion in 2020 and $26.5 billion in 2021.

These figures translate into an UI fund that is 
insolvent. The fund ended 2019 with a balance of 
$3.3 billion. The fund fluctuated in and out of 
solvency until June 3, 2020, when the deficit 
became permanent. When a state exhausts its own 
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reserves, then it borrows from the federal 
government to cover the deficit (and allow it to 
continue to pay claims). These loans must be paid 
back within two years, with interest. As of 
February 2021, the state has received $18.5 billion 
in federal UI loans to cover state UI benefit costs.

Note that there is a little-known provision (42 
U.S.C. 1322) that allows states to delay interest 
payments on federal UI trust fund loans if the 
state unemployment rate exceeds 7.5 percent 
during the first six months of the prior calendar 
year. However, the federal Families First 
Coronavirus Response Act temporarily suspends 
interest charges from the date of enactment 
through December 31, 2020, and requires interest 
accrued on loans made in calendar year 2020 to be 
deemed as having been made by the state 
(without the state’s having transferred funds), 
effectively making the interest rate 0 percent for 
2020. The interest waiver has now been extended 
through March 14, 2021. Congress has not 
forgiven the loan itself.

Funding and administering unemployment 
claims is a partnership between the federal 
government and the states, although in normal 
times employers pay the cost of the program. The 
federal unemployment tax is assessed against 
employers at the rate of 6 percent on the first 
$7,000 of a covered worker’s earnings. Employers 
can claim credits of up to 5.4 percent against 
FUTA, shrinking the tax rate to 0.6 percent (called 
the FUTA credit reduction).

If California does not pay back the federal 
loans within the required two years, federal law 
requires employers to pay a higher FUTA rate by 
decreasing the credit reduction. If borrowed 
funds are not repaid by 2022, the FUTA credit 
reduction scheme will begin, and employers will 
be paying for unemployment insurance at a 
higher rate until the loans are paid back.

It should be mentioned that the federal 
government has assumed the financial 
responsibility for the additional and extended 
unemployment benefits and for the payment of 
unemployment to the self-employed. These 
programs were authorized in the CARES Act and 
included pandemic unemployment assistance, 
which includes 46 weeks of benefits paid to 
individuals who are business owners, 
independent contractors, self-employed, or gig 

economy workers affected by COVID-19; the 
Pandemic Emergency Unemployment Assistance 
Program, which provides 13 weeks of additional 
benefits for those who have exhausted their 
regular UI claims; and the Pandemic Additional 
Compensation Fund, which provided an 
additional $600 (later reduced to $300) per week 
to individuals who are collecting regular UI 
benefits.

As discussed, the cost of funding the basic 
state unemployment benefit falls on employers, 
who might not be in much better position than 
they are now to assume the financial burden of 
paying for significantly increased unemployment 
claims two years from now when these loans 
become due. Congress should authorize Treasury 
to forgive these loans being made to the states to 
cover UI benefits.

Although the cost of funding unemployment 
is on employers, the indirect impact of high 
unemployment is also on the state. Income tax 
collections decrease (unemployment payments 
are not taxable in California), and less disposable 
income often translates into an increased need for 
state services to provide meals and housing.

The short-term answer to the unemployment 
crisis faced by all the states may be temporary 
increases in the unemployment benefit — but this 
cannot be the long-term solution. The 
unemployed need to return to work, and in some 
cases be retrained to offer prospective employers 
skills that are in demand in the post-pandemic 
economy. Getting the unemployed back to work 
requires jobs.

Solution for the unemployed — jobs. 
Although select sectors of the economy have 
thrived in the pandemic, others have been 
devastated. The state must have a plan to bring 
business back to 2019 levels, and the existing 2021-
2022 budget does not include a comprehensive 
plan.

The assistance provided to businesses in the 
governor’s 2021-2022 budget is summarized here:

1. Tax credits:
a. $180 million for California Competes to

award tax credits to businesses planning
to increase jobs or premises in 
California;

b. $100 million for tax credits awarded to
small businesses increasing their 
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numbers of employees;
c. $500 million in tax credits to builders of

affordable rental housing for low-in-
come households.

2. Grants:
a. $550 million to increase the size of the

program that awards grants of up to
$25,000 to businesses and nonprofits
with revenue under $2.5 million that
were hurt by the pandemic.

b. $250 million more to California Com-
petes to provide grants in addition to its
tax credit program;

c. $71 million to waive some fees paid by
professionals and businesses hurt by the
pandemic.

Although these business incentives are a good 
start, they do not include an allocation for job 
retraining and job placement for the unemployed. 
In the case of the California Competes credit, the 
program provides businesses with a benefit in the 
future (tax credits when new jobs are created or 
facilities are expanded), not currently. Businesses 
need funding now, which is earmarked to assist 
with their reopening and bringing trained 
workers back on-board.

Federal response to state costs of the 
pandemic. It was disheartening to the states to 
learn that the $910 billion Coronavirus Response 
and Relief Supplemental Appropriations Act 
signed by then-President Trump on December 27, 
2020, did not include direct aid to the states 
(largely due to the inability of Congress to figure 
out how to distribute the funds). However, there 
are provisions in this legislation that do indirectly 
provide aid to the states (approximately $100 
billion) through the allocation of funds for 
education, mass transit, and state highways. The 
money allocated to these specific expenditures 
frees up state funds for use in other parts of the 
budget.

Biden’s American Rescue Plan proposal 
includes approximately $350 billion earmarked 
for the states. This provision has been one of the 
most hotly contested provisions, as Republican 
Senators point to various studies that indicate that 
the revenue shortfall experienced by the states is 
not as significant as initially thought. This is due 
to low-wage workers experienced most of the job 
losses; consumer spending cutbacks largely 

focused on service industries, resulting in 
negligible impact on the sales tax; and a robust 
real estate market fueled by low interest rates 
and limited supply (offsetting the exodus of 
workers from expensive city locations). 
Although overall these studies might be correct, 
if you peel back the layers and look at facts and 
figures of specific cities or counties, the result 
will show that state and local governments do 
need help and Congress needs to consider 
resource allocation to ensure the funds go where 
they are most needed. 
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